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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS ~ 0120$J4STATE O~ILLINOIS

VILLAGE OF ROBBINS and ) POjj~tt~~Control Board
ALLIED WASTE )
TRANSPORTATION,INC., )

Petitioner, )
v. ) PCBNo. 04-48

ILLINOIS ENVIRONMENTAL ) (PermitAppeal)
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO PETITIONERS’ MOTION FOR SUMMARY JUDGMENT

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounselandSpecialAssistantAttorney

General,and,pursuantto 35 111. Adm. Code 101.500,101.504and 101.516, herebyrespectfully

respondsto theMotion for SummaryJudgmentandMemorandumofLaw (“Petitioners’ motion”

or“motion for summaryjudgment”)filed by thePetitioners,Village of Robbins(“Village”) and

Allied WasteTransportation(“Allied”). In responseto the Petitioners’motion, theIllinois EPA

statesasfollows:

I. INTRODUCTION

On April 29, 2004, the Petitionersfiled a motion for summaryjudgment,arguingthat

thereareno genuineissuesofmaterialfact andthattheIllinois EPA’s failureto issueapermit as

requestedresulted in a violation of the Illinois Environmental Protection Act (“Act”).

Petitioners’motion, p. 31

ThePetitionersrecitedfactstheybelieveto be relevantanduncontrovertedin supportof

their arguments. Petitioners’ motion, pp. 1-3. The Petitionersthen provided the.two key

componentsof theirargument;namely, that Section39.2(e-5)ofthe Act (415 ILCS 5/39.2(e-5))

Citatationsto “Petitioners’motion” will bereferencingpagesfrom theMemorandumofLaw in SupportofMotion
forSuniniaryJudgment.
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provideslegal authorityfor theVillage to confersiting approvalfor theproposedtransferstation,

andthat thescopeof thesiting applicationthat ledto the issuanceofsiting approvalon Febtuary

9, 1993,encompassedtheproposedtransferstation.

However,contraryto the assertionsof thePetitioners,therearematerial factsthatarein

dispute. Further,the legalargumentprofferedby thePetitionersis withoutmerit and shouldbe

deniedon its own merits if necessary.

II. THERE ARE GENUINE ISSUESOF MATERIAL FACT

Baseduponthe factspresentedby thePetitioners,theBoardshoulddeterminethatthere

aregenuineissuesof materialfact. For example,thePetitionersclaim that on February9, 1993,

the Village approvedthe siting approvalapplicationof RobbinsResourceRecovery’Company

(“RRRC”) for a “regionalpollution control facility” to be located in the Village. Petitioners’

motion, p. 1; AR, pp. 64~73.2The Petitionersthenmakenumerousargumentsbasedon the

wording in theordinanceapprovingsitingfor a “new regionalpollutioncontrolfacility.” AR, p.

65. However, that ordinancealso statesin its headingthat it is an ordinanceapprovingthe

application of RRRC for a regional pollution control facility. Repeatedreferencesto the

applicationof RRRC aremadethroughoutthe ordinance. ~4.Therecorddoesnot containthe

siting applicationthat RRRC submittedto the Village. Therefore,the Boardcannotdetermine

exactlywhattype of facility wasdescribedandidentifiedin theapplicationasbeingthesubject

oftherequest.

As the Petitionersdescribedin the permit applicationseekingapprovalof theproposed

transferstation, the original siting approvalgrantedby the Village to RRRC was issuedon

October25, 1988. AR, p. 158. Though that ordinancemade referencein its headingas

approvingaregionalpollutioncontrolfacility, it alsospecifiedthat thetype offacility identified

2 Referencesto theAdministrativeRecordshallhenceforthbemadeas,“AR, p. .“
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in thesiting applicationwasa qualifiedsolid wasteenergyfacility. AR, p 61. Thus, theoriginal

ordinancedescribedthe type of facility that was proposed. A qualified solid wasteehergy

facility wasthe statutorydescriptiongivenfor amunicipalwasteincineratorthat wassubjectto

theRetailRateLaw.

Here, despitereferencesmadein thepermit applicationby thePetitionersto thecontent

andprovisionsofthe1992siting application(e.g.,AR, pp. 416, 417), thesiting applicationitself

is not part of the Administrative Record. The siting applicationwas not submittedwith the

permit application,andthus theillinois EPA did not havethebenefitof thesiting applicationat

the time of its decision under review. As a result, the Illinois EPA could not make any

determinationsasto what typeof facility wasbeingproposedby the siting applicant’thatled to

the1993 siting approval. -

As the Petitionersexplainedin the permit application,a court ruling causedRRRC to

reapplyto theVillage for local siting approvalto curesomenoticedeficiencies. ThePetitioners

notedthattheVillage thenissuedthe 1993ordinanceapprovingsite location. AR, p. 158. The

Petitionersdid not statethat the 1992 siting application,which was a re-applicationfor the

previouslyissued1988siting approval,changedthescopeor descriptionoftheproposedfacility

in any way. All that wasimplied in thepermit applicationwasthat thenoticeproblemsof the

first siting requestwere addressed.Thus, it is likely that the 1992 siting applicationaskedfor

site location approvalfor a municipal waste incinerator. Indeed, thoughthe permit is not

includedin the Administrative Record,the Petitionersarguethat the permit grantedby the

Illinois EPA basedupon the 1993 siting approvalencompassedall ofthe activities proposedin

thismostrecentpermit application. AR, p. 418. However,noneofthe permitsreferencedin the
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permitapplicationor in thePetitioners’motion areincluded in theAdministrativeRecordbefore

theBoard. AR, pp. 418; Petitioners’motion, p. 2.

Without completefactualsupportfor theallegationsin thePetitioners’motion, theBoard

cannotdeterminewhetheror not thereare any disputesof material fact. The Illinois EPA

contendsthat the siting approvaloffered by the Petitionersis insufficient to demonstratethat

siting approvalhasbeenprovided for the transferstationpermit application. The Petitioners

allude to contentsof documentsthat arenot before the Board in support of their contrary

position.

However,thereis evidencewithin theAdministrativeRecordthatdirectly contradictsthe

Petitioners’ contentions. In May 1989, the Illinois EPA’s Division of Land Pollution Control

(“DLPC”) issued comments to RRRC regardingidentified issueswith permit applications

submittedby RRRC. AR, pp. 54-56. Specifically, DLPC identified a potential problem

involved with the possibility that theRRRC facility would include theoperationof a garbage

transferstation,andhow suchoperationshould be reconciledwith astatutorysetbackfor such

operations. AR, p. 55. The notedresponseof RRRC is that a garbagetransferstation is

principallya facility that acceptsrefusefrom smallcompactortrucksandreloads,usinga variety

ofmethodsinto largertransfertrailersin orderto reducethetransportationcotsofhaulingrefuse

to a distant landfill. The position of RRRC was that the proposedfacility would not bç a

regionalpollution controlfacility usedasa garbagetransferstationin additionto beingusedasa

municipal wasteincinerator. Thus, RRRC did not believethat any compliancewith ~ection

22.14 of the Act (415 ILCS 5/22.14)(which imposesa setbackbetweentransferstationsand

nearbydwellings)wasrelevant. AR, p. 56.
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Thesenotes were apparentlymade basedupon responsesreceivedfrom RRRC, and

memorializethepermit applicant’spositionthat its proposedfacility wasnot a garbagetraiisfer

station. Thiscontentionis inappositeto theargumentnowbeingmadeby thePetitioners,andthe

Boardshouldattemptto reconcilethis issuebeforeconcludingthatno factualissuesremain.

Evenmore specific andrelevantis information foundwithin the 1993 siting approval,

from which thePetitionersnow claim siting requirementshavebeenmet. ThePetitionersargue

thatthe1993ordinancereferencedonly a “pollution controlfacility,” andthattermis sobroadas

to includeanyandall of thetypesof activitiesfoundwithin Section3.330 oftheAct (415ILCS

5/3.330). Petitioners’motion, pp. 4-5. But a review ofthe 1993 ordinanceandaccompanying

“DecisionApprovingTheApplicationOfRobbinsResourceRecoveryCompanyForA Regional

Pollution ControlFacility In TheVillage OfRobbins” (“1993 decision”)refutesthePetitioners’

claims. The 1993decisionwasattachedasanexhibit to the 1993 ordinanceandis incorporated

by referencetherein. AR, p. 65. In paragraph13 of the 1993decision,theVillage notesthat the

facility underreviewwasawaste-to-energyfacility. AR, p. 69. Thattermis commonlyreferred

to asawasteincineratorintendedto generateelectricity,asspecifiedin paragraph15 ofthe 1993

decision. AR, p. 70. This is a clear and irrefutablestatementby the Village that the 1993

ordinanceapprovedamunicipal incineratorfor siting, andnothingelse;

Summaryjudgmentis appropriatewhenthepleadings,depositions,admissionson fije,

andaffidavitsdisclosethat thereis no genuineissueofmaterialfactandthat themovingparty is

entitled to judgmentasa matterof law. Dowd & Dowd, Ltd. v. Gleason,181 Ill.2d 460k, 483,

693 N.E.2d358, 370 (1998); Seealso,35 Ill. Adm. Code101.516(b). Whenruling on a motion

for summaryjudgment, the Board “must considerthe pleadings,depositions,and affidavits
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strictly againstthe movantand in favor of the opposingparty.” Dowd & Dowd, 181 Ill.2d at

483,693 N.E.2dat370.

Summaryjudgment “is a drasticmeansof disposingof litigation,” thereforethe Board

shouldgrant it only whenthe movant’s right to relief “is clear and freefrom doubt.” Dowd &

Dowd, 181 Ill.2d at 483, 693 N.E.2dat 370, Citing Purtill v. Hess, 111 Ill.2d 229, 240, 489

N.E.2d867, 871 (1986). However,a partyopposinga motion for summaryjudgmentmaynot

rest on its pleadings,but must “presenta factualbasiswhich would arguablyentitle [it] to a

judgment.” Gauthierv. Westfall, 266 Ill. App. 3d 213, 219, 639 N.E.2d 994 999 (~fldDist.

1994).

The Illinois EPA hasalreadyset forth that, basedon the previousrepresentationsof

RRRCandthe Petitioners,thereis ampleevidencedemonstratingthatthe 1993 siting approval

shouldbe read consistentwith the 1988 siting approval,which specified that the proposed

facilitywasamunicipalwasteincinerator,andspecificallynota garbagetransferstation. Based

upon factualissuesdescribedabove,the Boardshould denythemotion for summaryjudgment

on thebasisthatthereexistmaterialissuesoffact.

III. THE PETITIONERSARE MISAPPLYING SECTION 39.2(e-5)OF THE ACT

Even if the Board were to concludethat there areno issuesof fact, the Petitioners’

motion should still be deniedasit presentsno meritorious argumentsof law. The Petition~rs

primarily rely on Section39.2(e-5)ofthe Act asthe legal authorityallowing for the acceptance

of the notion that in 1993 the Village grantedsiting approvalfor a transferstation. ~ plain

readingof Section39.2(e-5),however,indicatesthat thePetitioners’relianceon that subsection

is misplaced.
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Section39.2(e-5)providesin part that siting approvalobtainedpursuantto Section39.2

of theAct is transferableandmaybe transferredto asubsequentowneroroperator. If sifing is

transferred,then the subsequentowneror operatorassumesand takessubjectto any and all

conditionsimposedupontheprior owneroroperatoroftheunit of local government.However,

suchconditionsmaybemodified by agreementbetweenthe subsequentowneroroperatorand

the unit of local government. Basedon that language,the Petitionerspresentthe following

argument. The 1993 siting approvalwas for a “pollution control facility,” and that term is

defined in Section3.330 of the Act as being any wastestoragesite, sanitarylandfill, waste

disposalsite,wastetransferstation,wastetreatmentfacility, orwasteincinerator.

Sincetheterm“pollution controlfacility” is sobroad,the Petitionersarguethatwhatever

elsemayhavebeenpreviouslypermittedby theIllinois EPA for this facility-in a formerguise,

certainlya waste transferstation is within the scopeof the definition and thereforethe 1993

siting approvalextendsto encompasstheproposedtransferstation. Petitioners’motion, pp.4-5.

Therefore,thePetitionersarguethat thebroad,unspecifiedterminologyemployedin the

siting approval,in conjunctionwith the siting agreementbetweenthe Village and Allied (AR,

pp. 76-80)and the Village mayor’s affidavit (actuallya form certificationof siting approval)

(AR, p. 75), all leadto the conclusionthat the 1993 siting approvalis adequateto concludethat

siting approvalfor atransferstationwastransferredto Allied. Petitioners’motion, p. 5.

Unfortunately, scrutiny of this reasoningyields little substanceand many questions.

Starting at the beginning,for thereto be anyoffering of local siting approval,it must first be

establishedthat the Village effectively transferredsiting approvalto Allied. AR, pp. 76-80.

Sincethe 1993 sitingapprovalwasgrantedby theVillage to RRRC (AR, pp. 65-73),theVillage

must demonstratethat it transferredsiting approvalto Allied sinceRRRC is not a part of the
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subjectpermit application. It hasalreadybeenestablishedthat the 1993 decisionclearlystated

that the 1993 ordinancegrantedsiting approvalfor a municipal wasteincinerator, and not a

wastetransferstation. Therefore,the only siting that couldconceivablybe transferredto Allied

by theVillage would be thatfor amunicipalwasteincinerator.

That fact thus calls into questionthe certificationsignedby the Village mayorthat the

Village grantedsiting approvalfor a wastetransferstationin 1993. AR, p. 75. No documents

presentedby the Petitioners to the Illinois EPA support that contention. Indeed, if the

Petitioners’ argumentis to bebelieved,onewould haveexpectedthecertificationform to have

checkmarksfor all typesof activitiesin Item 2 of thecertification,sinceall suchactivities are

included under the definition of pollution control facility. ~. That only one box was

(erroneously)checkedis yet anotherinconsistencyin thePetitioners’arguments.

The next flaw in the Petitioners’ caseis that Section 39.2(e-5)of the Act somehow

confersthe ability oftheVillage to transfersiting authorityto Allied. ThelanguageofSection

39.2(e-5) is clear and speaksfor itself, and in plain languagestatesthat conditions to siting

approvalmaybemodified upontransfer. Here, thechangefrom amunicipalwasteincinerator

beinggrantedsiting approvalto a wastetransferstationbeinggrantedsiting approvalis not a

merechange in condition. Rather, it is a wholesalechangein the very type of facility

contemplated.Thestatutoryprovisionthata conditionmaybemodifiedmustbekept in cont~ext

with theoveralllimits oftheAct itself. .

To allowachangein thetypeoffacility coveredunderasiting approvalwoulddefeatthe

whole purposeof the siting process; specifically, to allow for sufficient public input and

commentthat will providea local unit of governmentthe ability to rendera final decision. If

siting approvalis grantedto a wastetransferstation, thenaunit of local governmentpurportsto
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transferthat sitingto a subsequentowneroroperatorandin the processchangesthefacility type

to a hazardouswaste incinerator, the whole purposebehind the establishmentof the ~iting

processwould be subverted. And thoughthe presentcasedoesnot involve sucha very drastic

change,to allow the Petitioners’ argumentswould still allow for that moreegregiousexamplein

thefuture.

The attemptby the Petitionersto claim that Section39.2(e-5)of the Act allows for a

changein thetypeofsitedfacility shouldnotbecondonedby theBoard. Rather,Section39.2(e-

5) shouldbe read in conjunctionwith Section39.2 as a whole, and the local siting approval

processshouldbeprotected. Simplyput, this is not achangein condition,butrathera changein

thetype offacility to be approved.Thereis no pastexampleof Section39.2(e-5)beingusedin

thismanner,andto allow it herewould createabadprecedent. -

Anotherargumentmadeby the Petitionersis that theIllinois EPA permitteda municipal

wasteincineratorat this location,andthe activitiesof a transferstationarea subsetof a waste

incineratorand thus thereshouldbeno problemwith issuingapermit here. This argumentis

without any basisin law, sincethereis no provisionof theAct that allows for a “lesserincluded

facility” to be effectivelypermittedby virtue ofpermittinga morecomprehensivefacility. Any

activitiesthat mayarguablyoverlapbetweena dedicatedtransferstation(aswasproposedin the

instantcase)andamunicipalwasteincineratorareofno consequence,sincetheIllinois EPAwas

not dealingwith a transferstation. Simplyput, a permit issuedto a municipalwasteincinerator

is just that, and not (by consequence)also a defacto permit issuedfor a transferstatjon, or

treatmentfacility, or storagefacility. .

Finally, the Illinois EPA notes that the Petitionersoffer one last flawed argumentin

supportof theirmotion for summaryjudgment. ThePetitionersarguethat it is well-settledthat
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the local siting authority is responsiblefor determiningthe scopeof siting approval,citing to

SalineCountyLandfill, Inc. v. Illinois EPA,PCB02-108 (May 16, 2002). ThePetitioners~tate

that in SalineCounty,theBoardmadeit abundantlyclearthatit is theduty ofthesiting authority

to determine“whetherachangein afacility is consistentwith thelocal sitingapprovalgrantedto

a facility.” Petitioners’.motion, p. 6. This citation to thecaseis close,yet omitsonesmall yet

importantdetail. In SalineCounty,theBoard statedthat the local siting authorityconsidersnot

only the locationofaproposedfacility, but alsoits design. Thechangesreferredto by theBoard

in Saline Countywerechangesto a facility’s design,not to thefacility itself. In no casehasthe

Boardgivenapprovalto a changein thetypeof facility grantedthroughan applicationofSection

39.2(e-5)oftheAct, andit shouldnotdo sohere.

IV. CONCLUSION -

The Petitioners’ argumentsin the motion for summaryjudgment are without merit.

Thereareat thevery leastdisputesin materialfacts, thoughtheBoardcouldand shouldeasily

conclude that the facts are wholly consistentwith the Illinois EPA’s positionthat the 1993

ordinanceapprovedlocal siting for amunicipalwasteincineratoronly. Therewasno siting for a

transferstationgrantedin 1993, and thereforetherewasno suchsiting approvalthat could be

transferredto Allied. Further, Section 39.2(e-5) of the Act doesnot allow a unit of local

governmentto make a wholesalechangein the type of facility that receiveda grantof loc~l

sitingapproval,suchthat atransfereeof local sitingreceivessiting ofa completelydifferenttype

offacility.
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WHEREFORE, for the reasonsstated above, the Illinois EPA hereby respe~tful1y

requeststhat theBoarddenythePetitioners’motion.

Respectfully submitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

..Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143 (TDD)
Dated: May28, 2004

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyatlaw, herebycertify that on May28, 2004,I servedtrueand

correctcopiesofaRESPONSETO PETITIONERS’MOTION FOR SUMMARY JUDGMENT,

by placingtrueandcorrectcopiesin properlysealedand addressedenvelopesandby depositing

saidsealedenvelopesin a U.S.mail dropbox locatedwithin Springfield, Illinois, with sufficient

First ClassMail postageaffixedthereto,uponthefollowing namedpersons:

Dorothy M. Gunn,Clerk
Illinois Pollution Control Board
James R. Thompson Center
100 West RandolphStreet
Suite 11-500
Chicago, IL 60601

Charles F. Heisten
Hinshaw & Culbertson
100 Park Avenue
P.O. Box 1389
Rockford,IL 61105-1389

Bradley P. Halloran, HearingOfficer
Illinois Pollution Control Board
James R. Thompson Center
100 West Randolph Street
Suite 11-500
Chicago, IL 60601

William Mansker
Village ofRobbins
3327West

137
th Street

Robbins,IL 60472
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